








CASES IN EQUITY 


ARGUED AND DETERMINED IN 


THE SUPREME COURT. 





OF . o 
NORTH CAROLINA, 


* THE TOWN OF MORGANTON. 


AUGUST TERM, 1848. * 


4 N. S. HOWELL 4 AL ve. HOWELL AND BATTLE. 


Where an appeal was taken from the decision of the Court on motion to dis- 
solve an injunction, and the parties afterwards compromised the matters in 
dispute, this Court will not look into the merits of the case, for the purpose 
of awarding costs, but will certify to the Court below that their order mus¢ 
stand, and as to the costs of the appeal will direct each party to pay his 
own. 


Appeal from an interlocutory order of the Court of 
Equity of Haywood County, refusing to dissolve an injunc- 
tion, at the Spring Term 1844. 
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The bill was filed in October 1843, and the object of it 
was to restrain the defendants from carrying out of the 
State a slave and other chattels, claimed by the plaintiffs 
under a conveyance from the defendant Howell and to 
compel the defendants to give security for the forth- 
coming of the property, the defendant Howell having been 
left in possession of the slave, and other articles for his en- 
joyment during life, upon certain terms specified in a sepa- 
rate agreement and having recently conveyed them abso- 
lately to the other defendant Battle. Thedefendant put in 
an answer in March 1844 and then moved to dissolve the 
injunction and discharge a sequestration, which had been 
ordered on the bill. The Court refused the motion, but 
allowed the defendants an appeal. At this term the 
counsel for the appellants wished to bring on the appeal 
for hearing ; but the counsel for the plaintiff, at the same 
time, stating to the Court that, pending the appeal, the 
plaintiffs brought an action at law for the property 
and that they have recently compromised and that the 
plaintiffs have received from the defendants all the pro- 
perty and are now in possession of it. Each party, how- 
ever, insisted that the merits were with him in the case 
and on that ground claimed costs. 


Francis and N. W, Woodfin, for the plaintiff. 
Edney and Gaither, for the defendants. 


Rurrm, C.J. The counsel have properly advised the 
Court of the present state of this controversy, and we 
think it must prevent any further proceeding in it here. 
The whole purpose of the suit has been answered by 
the acts of the parties themselves. They have made it 
useless, and therefore improper, that the Court should 
determine whether the order, appealed from, was errone- 
ous or not. Upon that ground the Court must decline con. 
sidering that question at all, and as a matter of course, 
the order must stand, and a certificate to that effect be 
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transmitted to the Court of Equity. The appeal being 
from an interlocutory order, the Court can only dispose 
of the costs of the appeal, leaving the costs of the cause 
to the Court below. As an appeal would not be enter- 
tained upon the single question of costs, so the Court will 
not, in a case situated like this, look into the merits, for 
the mere purpose of seeing how the costs ought to have 
gone, if the case had come on for a decision upon the 
merits. But, as neither party would bring on the appeal” 
for upwards of four years and until a decision of it be- 
came immaterial and consequently improper, we think 
that costs ought not to be given in this Court, but that 
each party should pay his own. 


Per Curiam. Ordered accordingly. 


K. KIRKPATRICK & AL. vs. JOHN W. MEANS & AL. 


A judgment creditor must shew that he cannot have satisfaction by execa- 
tion at law, before he can call in the aid of this Court to subject any 
equitable interest of the debtor. 

Where an execution had been returned nulla bona, and afterwards the debtor 
became entitled by the death of a relation to a distributive share of certain 
personal property, which remained in the hands of the administrator, and 
to a portion of the lands of the deceased. Held that the creditor could not 
subject the equitable interest in the hands of the administrator, uatil he had 
first endeavored by an execution at Law to obtain satisfaction out of the 
lands descended to the debtor. 

The cases of Harrison v. Battle, 1 Dev. Eq. 537 aud Brown v. Long, 1 Ired 
Eq. 191 cited and approved. 


Appeal from an interlocutory order of the Court of Equi- 
ty of Cabarrus County, overruling a demurrer, at the 
Spring Term 1848, his Honor Judge Man y, presiding. 
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The bill was filed on the 6th of Novemher 1847, and 
states, that, in January 1843, the plaintiff recovered a 
judgment in Cabarrus County Court against the defen- 
dant John W. Means, for the sum of $228 75, and that 
they sued out a fieri facias thereon, returnable to April 
Term 1843, on Which the sheriff raised the sum of $47,50 
and no more, and as to the residue he returned nulla bona. 
The bill further states that John W. Means became in- 
solvent and without any property, on which an execution 
could be levied. That in the year 1846, one George 
Means was entitled to a very large estate, real and per- 
sonal, in Mecklenburg County and there died intes- 
tate, and that John W. Means was entitled to a share of 
the said estate: That William C. Means obtained let- 
ters of adminstation of the personal estate and has pos- 
sesed himself of the same to a large value, exceeding 
$15000, and that John W. Means is entitled to a part 
thereof, as one of the next of kin of the intestate. The 
prayer is, that the plaintiff may have satisfaction of their 
debt out of the said distributive share, and the adminis- 
trator may be restrained from paying the same over to 
the said John W. until he shall have first discharged the 
debt tothe plaintiff. The defendant, John W. Means, 
put in a general demurrer to the bill, for want of Equity. 
On argument it was overruled; but an appeal was al- 
lowed therefrom to this Court. 


Osborne, and Thompson for the plaintiff. 
Wilson and Coleman, for the defendant. 


Rurrix, C. J. As the bill is framed it cannot be sup- 
ported, we think, and the demurrer ought to have been 
sustained. Supposing the distributive share of an intes- 
tate’s estate, consisting, as far as appears, of money alone 
in the hands of the administrator, to be such an interest 
as can be called the equitable property of the debtor, and 
as such applied to the discharge of judgment debts, yet 
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it is clear, that the creditor must shew, that he is unable 
to obtain satisfaction by execution at law, before he is in 
a condition to ask the extraordinary aid of this Court. 
For it is settled, that a Court of Equity cannot interpose 
in behalf of a legal demand, until the creditor has tried 
the legal remedies, and they have proved ineffectual. | 
It is necessary, therefore, that the creditor, should in all 
instances have reduced his demand to judgment, and that 
he should further shew, that he issued an execution, and 
either that it was returned nulla bona, or that the debtor ~ 
had not a legal title to any property, but only the equita- 
ble property out of which satisfaction is sought in Equity. 
Harrison v. Battle, 1 Dev. Eq. 537, Brown v. Long, 1 Ire. 
Eq. 191. In this case a return of nulla bona was once 
made upon an execution taken out on the plaintiff’s judg- 
ment, and on that, the plaintiff might have come here 
against the debtor’s equitable property, if nothing more 
had occured. But the bill states, that at the return of 
that execution the debtor was entirely insolvent and had 
no property of any kind until 1846, when the judgment 
had become dormant, and that then George Means died, 
entitled both to a large real and personal estate; and it 
prayed satisfaction out of the debtor’s distributive share 
of the latter without in any manner giving a reason, why 
the plaintiff could not, by reviving their judgment and 
suing execution, obtain satisfaction out of the share of 
the real estate descended tothe debtor. It may be, that 
the debtor had disposed of the land ; and, if so, the Court 
below would probably allow the bill to be amended, so as 
introduce a charge to that effect, notwithstanding the 
demurrer, at least, upon terms. But this Court cannot 
take any step of that sort, as the case is here upon ap- 
peal from an interlocutory decree; and, without an 
amendment and in the present form of the bill, it would 
appear, that the plaintiff might have had an effectual 
remedy by execution on the judgment, and, therefore, 
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that there is no ground for the interposition of the Court 
of Equity. 

The decree overruling the demurrer was therefore er- 
roneous, which must be accordingly certified to the Court 
of equity. The plaintiff must pay the costs in this 
Court. 





Per Curiam. Ordered accordingly. 


MURRAY vs. KING & AL 


Where a plaintiff has made a mistake in point of fact in his original bill, he 
may, by leave of the Court, correct that mistake, by au amended bill: 
Bat where the facts existed at the time the origioal bill was filed, and 
he discovers them afterwards, he cannot file a supplemeata! bill, but this will 
be dismissed on demurrer. 

Whenever the same end may be obtained by an amendment, the Court wil 
not permit a supplemental bill to be filed. 





Appeal from an interlocutory order of the Court of 
Equity, for the County of Buncombe, at Spring Term, 
1848, made pro forma, overruling a demurrer, his Honor 
Judge Barrue presiding. 

This is an appeal from an interlocutory order, over-q 
ruling a demurrer to a supplemental bill. 

The bill states, that in the original bill the plaintiff 
charged: That certain land belonging to him had been 
sold under execution and purchased by two of the defen- 
dants, Smith and McKesson, who agreed to relinquish 
their purchase to the plaintiff upon the payment of certain 
debts he owed them; and that, in order to raise the 
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money for that purpose, he applied to Benjamin King, 
who agreed to advance for and to him the sum of $1050 
_as aloan; and that it was further agreed by and between 

the plaintiff and said King and Smith and McKesson, that 
the latter should assign their bids for the land to King 
and that he should obtain the sheriff’s deed therefor, 
which was done: and that it was also agreed between 
the plaintiff and King, that the plaintiff should continue 
to occupy the land and pay to the said King, annually, 
therefor, the sum of $157 50 interest by way of rent, the 
said King stating that he had been advised that he could 
reserve any amount of rent, without violating the act 
against usury: That accordingly leases were executed 
between the parties upon those terms for the several 
years stated, and that at various times the plaintiff made 
several payments thereon, as specified: And that subse- 
quently, the plaintiff’s interest in the land was again sold 
under execution and was purchased by one of the defen- 
dants, William S. Murray, a son of the plaintiff, who pur- 
chased the same for and on behalf of the plaintiff: And 
that the plaintiff, his son William S., and King, at differ- 
ent times afterwards concurred in selling parts of the land 
to other persons, who paid the price, or gave their bonds 
therefor to King, who received the same on account of 
his said demand against the plaintiff: And that then, 
in satisfaction of money by William S. Murray advanced 
for the plaintiff, on his purchase before mentioned, a part 
of the land was laid off and conveyed to him; and the 
residue was still occupied by the plaintiff, paying, as re- 
quired by King, a rent equal to 15 per cent. annually on 
the balance due on the loan of $1050; and that such 
balance, as demanded by King, was about $646 96, and 
that, in order to provide money to satisfy the same, a sale 
of part of the land was made by King and William S. 
Murray by the consent of the plaintiff to one Cunningham 
for that sum on a credit, and that Cunningham gave his 
bondjtherefor to King, who accepted the same, and agreed 
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with the plaintiff that, upon the same being paid by Cun- 
ningham, he, King, would convey the residue of the land 
to the plaintiff: That King died intestate-and the land 
descended to the defendants Samuel King and others, who 
were his children and heirs at law, and who recovered 
the premises in an action of ejectment against the plain- 
tiff: That on the 10th of March, 1842, the debt of Cun- 
ningham was paid to the representatives (not named) of 
the intestate King: And that the same, and the sums of 
money received by King in his life time from the plaintiff 
and others, as before mentioned, amounted to $2048 33; 
which satisfied the whole sum lent as aforesaid with the 
lawful interest thereon, and left a considerable excess : 
And the bill prayed for a discovery of the several matters 
charged, and that the plaintiff should be declared entitled 
toa conveyance of the said residue of the land, and the 
defendants, the heirs of King be decreed to convey the 
same, and for an injunction against their taking any pro- 
ceedings under the judgment at law. 

The supplemental bill then further states, that upon 
the filing of the original bill, the plaintiff obtained the 
injunction therein prayed and that the defendants, the 
heirs of King, appeared and put in their answers to the bill, 
and that upon their answers and a motion to that effect, the 
injunction was dissolved upon the grounds, that the bill 
did not distinctly state, that the contract between the 
plaintiff and King was usurious, and the answers denied 
that the contract was for a loan of money, and averred 
that it was for the absolute purchase of the land ; and 
also because the answers denied that William S. Murray 
purchased the interest or equity of redemption of the 
plaintiff in the premises (if he had any,) for and on be- 
half of the plaintiff, and averred that he purchased the 
same as the agent and with the money of the said King. 

The bill by way of supplement then further states, 
that the said sum of $1050 was advanced by King to the 
plaintiff by way of loan, and that it was corruptly agreed 
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between them at the time, that the plaintiff should annu- 
ally pay to King at the rate of 15 per cent as interest for 
the forbearance thereof and that he should pay the same 
under the color and name of rent for the said land as a 
shift, and in order thereby to conceal the true nature of 
the said agreement, which the plaintiff avers was fora 
loan of the said sum of $1050, and not for the absolute 
purchase of the said land. The bill further states by 
way of supplement, that, before and at the time of filing 
the original bill, the plaintiff was informed, that the sher- 
iff had duly sold his equity ef redemption in said land, 
when William S. Murray purchased as aforesaid; but 
that the plaintiff is since informed and believes, that the 
sheriff had no process, under which he had authorityto . 
make the sale, that nevertheless one Davidson and Cun- 
ingham bid off the land thereat, and that afterwards 
William S. Murray at the request of King and the plain- 
tiff purchased from them, at the price of $400 which he 
paid out of his own means; that no interest passed by 
the said sheriff’s sale, or was acquired by William S. 
Murray, but that, if otherwise, the said Wllliam S. pur- 
chased for the plaintiff’s benefit as aforesaid. The bill 
further states by way of supplement, that Elisha King 
and three others, who are named, administered on the 
estate of the intestate Benjamin King, and that they re- 
ceived the money from Cunningham on his own bond for 
the price of the part of the land sold to him. 

The bill prays a discovery of the several matters, and 
that the administrators may come to an account with the 
plaintiff for the said sum lent and the interest and pay- 
ments thereon, and be forced to pay to the plaintiff the 
excess that may be found to have been received thereon 
by King or his administrators above the principal and 
legal interest, and also fora conveyance from the heirs 
at law, and for a secoud injunction against the judgment 
in ejectment. 


Slr 
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The injunction was granted by a judge out of Court as 
prayed for, and at the next term the defendants demurred, 
because the supplemental bill did not charge any new 
matter to have arisen since the original bill filed nor 
shew any reason, why the matters charged by way of 
supplement might not have been inserted in the original 
bid, or why the defendants, the administrators of King, 
might not have been made parties, by amendment. 

On the argumeut of the demurrer it was overruled pro 
forma and the defendants by leave of the Court ap- 
pealed. 


J. W. Woodfin, Edney, and Francis for the plaintiff. 
Baxter and N. W. Woodfin, for the defendants. 


Rurrin, C.J. Asthe expense is nearly doubled by hav- 
ing two suits instead of one, it seems manifestly proper, 
that, when, by an amendment, the plairtiff can put his 
whole case into his original bill, he should be required to 
do so, and not be at liberty to allege it by piece-meal in 
different bills, as he finds his case pinching. Lord Repes- 
DALE lays it down, that, whenever the same end may be 
obtained by amendment, the Court will not permit a sup- 
plemental bill to be filed. Mit. Pl. 60, 3rd Edition. In 
a subsequent passage, 164, he says if a supplemental bill 
be brought upon matter before the filing of the original 
bill, when the suit is in that stage of proceeding, that the 
bill may be amended, the defendants may demur ; and, 
though an authority is seldom necessary to him beyond 
his own, he cites in support of the position the case of 
Baldwin v. Mackon, 3 Atk. 817, in which Lord Hord- 
wicke, made a decision on the point. The same principle 
has been fully recognized by succeeding chancellors. 
Milner v. Harewood, 17 Ves. 144. Knight v. Matthews, 1 
Mod. Rep. 569. In the present case, there is not a sin- 
gle new fact brought forward in the supplemental bill, 
excepting only the proceedings had in the original suit, 
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which are brought forward merely to let it be seen, that 
the plaintiff had lost the protection of the injunetion, and, 
thereby lay a ground to ask for the renewal of it. It is 
true, the supplemental bill charges that the original bill 
states untruly, that the plaintiff’s equity of redemption 
had been sold by the sheriff and became vested in Wil- 
liam S. Murray in trust for the plaintiff, whereas he now 
says, that in truth the sheriff had no process against his 
property, and that the sale was therefore void: and this 
he charges to have come to his knowledge since the orig: 
inal bill filed. But that is not material since the fact, 
whatever it be existed when the first bill was filed, and 
the knowledge of it, as the plaintiff now says it really is, 
was acquired by him at a time when, according to the - 
course of the Ccurt, the case was open to amendment 
being before there was even replication to the answers. 
And it was peculiarly proper in this case, that the facts 
stated in the supplemental bill, to meet the grounds on 
which the Court dissolved the injunction, should have been 
inserted in the original bill by way of amendment, instead 
of being the subject of a distinct bill, because they are 
not merely in addition to those alleged in the original bill, 
but in contradiction of them. For, to make out a case 
of usury, the latter bill has to state the contract differ- 
ently from the former, by distinctly charging, that the 
agreement was a corrupt one for usurious interest on a 
loan, and that the loans and reservation of rent were 
merely colourable, and, especially, it states that the alle- 
gations in the bill respecting the second sheriff’s sale were 
founded on mistake and are wholly untrue. Now, asa 
supplemental bill is, in its nature, merely in addition to 
the original bill, and, when it is not for further discovery 
merely, the cause is heard upon both bills together, Miz. 
Pl. 33, and 69, it is obvious, that there would be an ab- 
surdity in a plaintiff’s asking, and in the Court’s giving 
relief upon such inconsistent allegations—all remaining 
together in the pleadings. But it would be easy to in- 
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troduce the truth, or the statement, by which the plain- 
tiff would be willing to abide as the truth, into the case 
by way of amendment, because the amendment would 
begin by striking out what had been incorrectly stated 
and inserting in lieu thereof allegations of the opposite 
tenor. 

Upon the whole, then, the Court holds that the demur- 
rer ought to have been sustained and the bill dismissed 
with costs, because, framed as it is, there are material 
and direct contradictions upon its face, and we do not see 
how the plaintiff could get a decree upon the two bills ; 
and, if that were not so, because the new parties might 
have been made and all the facts introduced by amend- 
ments to the original bill. This will be certified tothe 
Court of Equity, and the plaintiff must pay the costs in 
this Court. 


Per Curiam. Ordered accordingly. 
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WILLIAM H. ARCHIBALD vs. JOHN W. MEANS. 


It is a decisive objection toa bill, praying for an account of an estate and 
relief against it, that it makes married women parties without joining their 
husbands, 

The stating part of a bill ought to contain the case of the plaintiff, shewing 
the rights of the plaintiff and the injury done to him and by whom it was 
done ; and, even then, the persons thus mentioned in the bill, as the au- 
thors of the wrong complained of, are not thereby made defendants, but 
only those, against whom process of subpena is prayed, as the means of 
compelling their appearance, or, under our Statute, publication in its stead. * 

But, where in a case of this kind, the defendant does not avail himeelf of this 
objection by refusing to appear, but appears and demurs, the Court 
will not give him costs. 


Appeal from an interlocutory order of the Court of 
Equity of Cabarrus County, at the Spring Term 1848, 
overruling a demurrer, his Honor Judge Man.y pre- 
siding. 

The bill is entitled: “The bill of complaint of William 
H. Archibald against John W. Means, William C. Means, 
Margaret the wife of Cornelius McKee, Susan the wife 
of Samuel Hewings, Margaret the wife of M. W. Alex- 
ander, Marcus Means,” &c., naming several other per- 
sons. It states that George Means, late of Mecklenburg 
County, died intestate in the year 1846, leaving a 
large estate, both real and personal: that he never had 
issue nor married, but that he had three brothers, namely, 
John, William, and James, and one sister named Marga- 
ret, who intermarried with Charles F. Alexander, and 
that all of them died previous to the intestate George, 
and “that the defendants are the children of the said Wil- 
liam, John, James and Margaret, deceased, and are the 
next of kin and heirs at law of the said George deceased, 
and as such were entitled to his entire estate.” The bill 
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then shews that the plaintiff is a judgment creditor of 
John W. Means, and first, before filling the bill, which 
was in December 1847, that he sued out a fiert facias» 
and that it was returned nulla bona. It further states 
that “the defendants,” as the heirs of George Means de- 
ceased, filed their petition in the Court of Equity to obtain 
a sale of the real estate for partition, and that by decree 
thereon the land had been duly sold on a credit and the 
sale confirmed by the Court, and the Clerk and Master 
ordered to collect the price when it became duc. The 
bill also states, that William C. Means obtained adminis- 
tration of the personal estate of the intestate George, and 
that it is worth upwards of $20,000; and that John W. 
Means had no visible property, out of which the plaintiff’s 
debt could be made by execution, nor any other means of 
paying the same, but out of his share of the proceeds of 
the sales of the land, and his distributive share of the per- 
sonal estate, as one of the next of kin, and heirs at law 
of the said George, deceased ; and that he refused to make 
any provision thereout for the security or payment of the 
debt to the plaintiff, but was endeavoring by fraudulent 
assignments and orders to evade the payment thereof. 
The prayer is for “the State’s writ of sabpana to issue to 
the defendants” residing in this State, and that publica- 
tion be made as to those beyond the State, commanding 
them to appear, &c., and answer, &c., and that an ac- 
count may be taken of the personal estate in the hands of 
the administrator, and what is the amount of the distri- 
butive share of the said John W. Means, in said estate, 
and that it might be decreed, that the plaintiff’s debt 
should be satisfied out of the share belonging to John 
W. Means of the personal estate or the proceeds of the 
real. 

There was a demurrer for want of equity by John W- 
Means, which was overruled on argument with costs; 
but by leave of the Court he appealed. 
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Osborne and Thompson, for the plaintiff. 
Wilson and Coleman, for the defendants. 


Rurrin, C.J. The merits of the controversy between 
these parties cannot be determined in the present state of 
the pleadings. If any person can be deemed a defendant 
to the suit, a decisive objection to the bill is, that it is 
against three married women, without making the hus- 
band of either of them a defendant. In the title of the 
bill it is said to be “against Margaret, the wife of Cor- 
nelius McKee,” &c., but not to be against McKee himself, 
or the other husbands. Of course, as the husbands are ne- 
cessary parties to the account, so as to render it obligatory 
upon all interested in the estate, the Court ought not to . 
entertain the bill, and order the cause to an account with- 
out them. But the truth is, that the bill does not proper- 
ly make any person a defendant. The bill is entitled, a 
bill against certain persons ; but the title is no part of the 
bill, whether it precede the statement of the bill, or be 
written on the back of it. The stating part of the bill 
ought to contain the case of the plaintiff, showing his 
rights, and the injury done to him and by whom it was 
done ; and, even then, the persons thus mentioned in the 
bill, as the authors of the wrong complained of, are not 
thereby made defendants, but only those against whom 
process of subpena is prayed, as the means of compelling 
their appearance, or, under our statute, publication in its 
stead. Coop. Ch. Pl. 16. Beams El. Pl. 148. In the 
present bill no persons are named in the stating part of 
the bill as the heirs or next of kin of the intestate; but 
it is only stated that “the defendants” are the children 
of their deceased brothers and a sister of the intestate, and 
as such are his heirs at law and next of kin. In like man- 
ner in the prayer for process, it is against “the defen- 
dants,” without naming any person. So that in truth 
there is, strictly, no suit properly constituted, in which 
the Court ought to have decreed, or this person John W. 
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Means, ought to have demurred. The decree was there- 
fore erroneous, and must be reversed; but as we have 
observed that this is not an uncommon mode of stating a 
ease and making parties in some parts of the State, and 
the appellaut might have availed himself of the defect 
more properly by objecting to appearing, instead of de- 
murring, the Court is not disposed to give costs in either 
Court. We cannot, however, but express the hope, that 
more attention will be paid to the framing of the pleadings 
in an orderly manner, and, to that end, that recourse will 
be had to the books of precedents of established authori- 
ty, rather than to the loose and imperfect productions of 


the circuit. 


Per Curiam. Decree accordingly. 


EDNEY vs. A. MOTZ. 


In England, where exceptions are filed to an answer to an injunction bill, 
the exceptions must be disposed of, before a motion to dissolve the injunc- 
tion can be heard. 

But in this State, owing to the shortness of the terms of our Courts, the prac- 
tice is different, and the exceptions and the motion to dissolve must be head 
together. 

Where a defendant moves to dissolve an injunction, and the motion is refused 
and afterwards, by permission of the Court, he amends his answer, he is at 
liberty again to move the dissolution. 

The case of Smith v. Thomas, 2 Dev. and Bat. Eq. 126, cited and approved. 


Appeal from an interlocutory order directing an injune- 
tion to be continued to the hearing, made at Spring Term 
1848, of Buncombe Court of Equity, his Honor Judge Bar- 


TLE, presiding. 
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By an original and supplemental bill the plaintiff states, 
that in 1836, he became indebted by note to J. P. Hen- 
derson, and that the defendant was his surety therefor : 
that the same was assigned to one Jacob Ramsour and 
that the defendant took up that note from Ramsour andin 
discharge thereof gave his own note to Ramsour for $345: 
That in December 184], the plaintiff paid to the defen- 
dant the sum of $345 on account of the debt, but that, 
having great confidence in the defendant, he took no re- 
ceipt therefor, nor called any witness to the payment. 
The bill further states that in the year 1840, or ’41 the 
plaintiff purchased from the defendant a sulky and trunk, 
at the price of $120, and that in the year 1842 the defen- 
dant paid as his surety to one Slade $242 and as the exe- 
cutor of one John Motz, held a bond of the plaintiff’s for - 
about $160 making together the sum of $522, in which 
the plaintiff was indebted to the defendant, exclusive ofa 
balance of about $45 due on account of the debt to Ram- 
sour: That the defendant was indebted to the plaintiff 
in the sum of $150 for a cow and calf, $100 for that amount 
paid for the defendant to one James M. Edney and also 
in the sum of $75 for a demand he had against his testa. 
tor John Motz, which, being deducted from the debts to 
the defendant, would leave a balance of about $242 in 
December 1842. The bill further states, that, at that 
time the defendant called on the plaintiff to execute to 
him his bond for $426, saying that he found from his ac- 
counts and papers that amount to be due him: That the 
plaintiff objected to give a bond without a settlement, as 
he did not believe his debt was so large ; but that the 
defendant assured him it was, and insisted on taking a 
bond, saying at the same time that, though he had not 
then leisure to make the calculations and go into a settle. 
ment, yet he would at any early day produce all the pa- 
pers and make a full settlement, and, if any mistake 
should be found in the bond, he would then correct it, 
The bill further states that, in confidence of the defen- 
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dant’s integrity and of those promises, the plaintiff execu- 
ted his bond to the defendant on the 10th of December 
1842 for $426, as required, and at the same time placed in 
his hands as collateral security therefor sundry notes giv- 
en to the plaintiff by other solvent persons as follows! 





William Welch’s bond, $75 00 
Elizabeth Moody, 75 00 
John Hamyent 40 00 
Jonathan McClure, 50 00 
J. Redman, 25 00 
Burganer and others, 40 00 
M. Phifer, 160 00 

$465 00 


With the bill, is exibited a receipt given by the defendant 
for those notes in which he says, “I am to collect as 
much of them as I can and give said Edney credit on a 
note I hold on him for $426; if there be moie than that 
sum collected I am topay the overplus to the said Edney, 
and if that amount be not collected, then the said Edney 
is to be liable to me for the balance, the credits to be 
given as the notes are collected and interest to be calcu- 
lated on both sides.” The bill further states, that in De- 
eember 1841, the plaintiff pledged to the defendant a gold 
watch, worth $160, as seeurity for the debts he owed him, 
The bill then states that the plaintiff has often urged the 
defendant to make the promised settlement, in order that 
it might be ascertained what was really due to the defen- 
dant, and also urged him to collect the notes so placed in 
his hands or return them to the plaintiff: but that the de. 
fendant refused to come to any further settlement or to 
give the plaintiff credit for any of the said notes, pre- 
tending that the debtors were insolvent and that he was 
unable to collect any sum on them, whereas the plain. 
tiff charges that they were all solvent and that the debts 
have either been collected by the defendant or, if other 
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wise, that they have been lost by his laches, and _at other 
times pretending that the plaintiff was indebted to 
him for money, which he paid as surety for the plaintiff, 
to one M. Quiggle on justice’s judgments for about $170, 
whereas the defendant procured the constable to seize the 
plaintiff’s property on executions on those judgments to 
compel the plaintiff to pay them, and he did, himself, pay 
them and took up the judgments and executions from the 
constable. The bill then further states, that the defen. 
dant instituted three suits at law against the plaintiff, 
one on the bond for $426, a second on the note first men- 
tioned, as taken up from Ramsour, and the third on the 
bond for about $160, payable to John Motz deceased, 
and which the plaintiff avers to have been included in the 
bond for $426. And that the plaintiff recovered judg- 
ments in the two former actions for the whole principal 
and interest without any deduction. The bill prays a 
discovery as to the several sums claimed by the defendant, 
and the origin and consideration of the demands, on which 
the suits were brought, and as to the circumstances, uns 
der which the bond for $426 was given, and also what 
steps had been taken to collect the notes, which the 
plaintiff deposited with the defendants and what had been 
collected thereon, and, if any parts remained uncollected, 
what parts and why they were not collected; and gen- 
erally a discovery upon all the matters alleged in the bill, 
upon which various interrogations are founded ; and the 
bill further prays that the accounts between the parties 
may be settled under the direction of the court, and the true 
sum in which the one indebted tothe other ascertained, 
and the plaintiff declared to be entitled to the watch 
pledged by him, and also the residue of said notes after 
the satisfaction of the sum that may be found due to the 
defendant, if any, and for an injunction against the judg- 
ments at law. 
The original bill was filed February 16th 1847, while 
the actions at law were pending, and on it no injunction 
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was moved for. On the 5th of April following the defen- 
dant put in an answer, to which the plaintiff took several 
exceptions. At the same time the supplemental bill was 
filed, and therein were stated the recoveries at law, and 
various others of the matters already mentioned. Onthe 
2d of October following, the defendant put in a further an- 
swer, and tothat the plaintiff also took several exceptions. 
Upon his answer the defendant moved to dissolve the in. 
junction, but the court overruled the motion, and directed 
that the defendant might amend his answer. On the 14th 
of April 1848 the defendant put in an amended, and further 
answer to the bill and supplemental bill, to which no excep- 
tion was taken by the plaintiff, and the cause came on- 
upon the original and supplemental bill, the exhibits and 
the answers of the defendant, and his motion to dissolve 
the injunction. But the Court refusedthe motion and or. 
dered the injunction to be continued-to the hearing, from 
which the defendant was allowed an appeal. 

The answers state, that one of the judgments at law 
was recovered on a bond given by the plaintiff tothe defen- 
dant for $345 59, dated March 10th 1839, and payable 
one day after date, another, on a bond $426 dated Decem- 
ber 10th 1842, and mentioned in the bill. They state the 
consideration of the first bond to be as follows: That the 
plaintiff was indebted to J. P. Henderson upon a judg- 
ment in 1839, and, being pressed thereon for the money, 
the plaintiff prevailed on the defendant to assume the 
debt for him to Henderson, who was willing to take the 
defendant and discharge the plaintiff, and he agreed to 
secure the defendant from loss therefrom by executing to 
him his bond for the sum then due to Henderson and also 
a mortgage for two horses and a small library. That in 
execution of the agreement, the defendant, on the 10th of 
March 1839, took upon himself exclusively the debt to 
Henderson, then amounting to $345 49, and on the 15th 
of February 1840 he paid Henderson the sum of $363 47 
in satisfaction of the principal and interest thera due to 
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him. Thatghe plaintiff likewise on the 10th of March 
1839 gave tothe defendant his bond for the sum of $345 
59, as the counter security to the defendant, and also then 
executed a conveyance of two horses and his library, on 
condition that if the plaintiff “ do pay ajudgment of three 
hundred dollars now in Lincoln Superior Court in favor 
of J. P. Henderson against the same Edney on which ex- 
execation hath issued, and release said Motz from the 
liability of said judgmeut, which he may assume, then &c.” 
which mortgage is exhibited with the answer, duly 
proved and registered in January 1841. The answers 
further state, that the plaintiff did not pay any part of that 
debt to Henderson, nor has he since paid any of it to the 
defendant, but the whole is justly due. The answers ad- 


mit that the plaintiff was indebted to Jacob Ramsoar in 


the sum of $345, or thereabouts by note, and that the defen- 
dant also assumed to pay that debt for the plaintiff, and 
that the plaintiff in December 1841 paid to the defendant 
the sum of $345 on that account, and that he gave no 
receipt therefor, but they state that the defendant imme- 
diately paid the money to Ramsour to the credit of that 
debt, and that after deducting the same only about $40 
remained due thereon, including interest afterwards cal- 
culated up to December 10th 1842: And the answers 
further state that the debts to Ramsour and Henderson 
were not the same, but distinct and different debts, that 
they were both just debts, and that the defendant paid 
them both in the manner, and at the different times before 
stated. The answers state that the defendant is unable 
to remember distinctly or to state positively the origin of 
the debt to Ramsour, as the transaction occurred so many 
years past, but that he believes the debt was first due to 
one Simpson on a note, which was assigned to Ramsour, 
and that he is certain that it was the debt of the plain. 
tiff and that he, the defendant, applied towards the pay- 
ment of it in December 1841 the money then received for 
that purpose from the plaintiff: and that he afterwards 
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paid the residue of the debt to Ramsour out of his own 
money. The answers further state, that when the plain- 
tiff paid to the defendant that sum of $345, no allusion was 
made tothe debt to Henderson, as that had been satisfied 
nearly two years before and the defendant held the plain- 
tiff’s bond therefor, secured by the mortgage, but the mo- 
ney was paid to him specially to be applied to the note 
then held by Ramsour, to which it was applied as afore 
said. 

In reference to the other bond for $426, the answers 
state it to have arisen as follows: That besides the 
transactions already related in the answers, the defen. 
dant paid for the plaintiff these several sums viz: to 
Slade $242; to Quiggle $183 26; to S. P. Simpson, 
about $200; and that he sold to the plaintiff the sul- 
ky and trunk at $128; and held his note to the defen- 
dant’s father and testator for $168 17: making in all, 
with the balance of $40 due to Ramsour, the sum of 
$961 43, in which the plaintiff was indebted to the de- 
fendant, to the best of the defendant’s recollection: That 
in December 1842, the two parties agreed to settle their 
unadjusted matters, and that before entering upon the 
settlement, they went together to Ramsour to ascertain 
the balance then due him, which the defendant was to 
pay, and found it to be about $40; and they then, when 
the matter was fresh in their memories and with the as- 
sistance of memoranda, which each party had kept and 
then had though not subsequently preserved, entered upon 
and made a settlement, upon which, after deducting the 
sum of $150 for the price of a cow and calf, then pur- 
chased by the defendant from the plaintiff, a balance was 
found due to the defendant of $426 upon those accounts, 
for which the plaintiff then executed his said bond with 
apparent willingness and withont any condition or reser- 
vation in respect to a further settlement or other matter 
whatever. The answers admit, that in that settlement 
was included the debt of $168 17 to John Motz, and state 
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that the note was then given up to the plaintiff and is 
now in his possession, unless he has destroyed it : but they 
further state positively that the settlement did not include 
the bond given March 10th, 1839, for $345 59, because 
the defendant had already that bond and a separate and 
special security in the mortgage of the horses and books, 
and also the pledge of the watch, which he would have 
been unwilling to give up: And the answers further 
state, that so far from any dissatisfaction or doubt being 
felt or expressed by the plaintiff with respect to the sum 
in which he fell in debt, or any stipulation as to any fu- 
ture settlement, the plaintiff entirely acquiesced in the 
result and gave this bond for the balance and at the same 
time placed in his hands, as collateral security, the notes 


of Welch and others, and took his receipt for them, which . 


is appended to the bill, and that the plaintiff then pera 
fectly understood and admitted, that the same was due 
to the defendant, besides the other sum of $345 59 due 
on the previous bond; and that accordingly, the defen- 
dant still retained the possession of the watch, that had 
been pledged therefor, and also the library sometime 
thereafter and until the plaintiff removed to another 
county and solicited the use of the books as necessary in 
his profession. The answers further state, that in fact 
more was due to the defendant than the balance struck 
of $426, as he verily believes, and that he has no doubt 
that he had forgotten at the settlement one or more of 
the several sums before mentioned, which he had paid 
for the plaintiff, and that they were omitted in the settle- 
ment ; and he affirms positively, that they were all in fact 
paid by him. In particular, the answers state, that the 
debt to Mr. Quiggle was $183 26 and that it was not paid 
by the plaintiff, and was paid by the defendant under the 
following circumstances, namely: that some of the other 
creditors of the plaintiff threatened to levy on the effects 
of the plaintiff, including those mortgaged to the defen- 
dant, who had neglected for some time to have the mort- 
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gage registered and that, in order to prevent other credi- 
tors from getting a preference over him, the defendant 
ordered a constable to levy Quiggle’s executions, and also 
one in favor of his mother, on the property: but that in 
fact no part of it was sold, and subsequently the defen- 
dant paid the whole debt to the constable, and took his 
receipt therefor on the 4th of September, 1841; and he 
believes the same was included in the settlement of De- 
cember 10th, 1842, and also that the plaintiff obtained 
the judgments from the constable after they had been paid 
by the defendant. 

The answers farther admit, that John Motz owed the 
plaintiff the sum of $75, but denies that the defendant 
agreed to give the plaintiff credit therefor in their ac. 
counts, or on the plaintiff’s bond to John Motz for 
$1G6S 17: and on the contrary they state, that the plain- 
tiff was also indebted to John Motz by open account to 
a larger amount in dealings subsequent to the execution 
of the bond, and that it was agreed by the plaintiff and 
the defendant that the $75 should be credited to the open 
account, and it was so credited. 

The answers also admit, that in the year 1839 the de- 
fendant was indebted to James M. Edney over $200, and 
that the plaintiff had the collection of it,and they state 
that in the Autumn of 1839 the defendant, by the direc- 
tions of the plaintiff, paid $100, part thereof, to Thomas 
M. Edney, and that the defendant hath no distinct recol- 
lection when or by whom the residue was paid ; but that 
he feels confident that the whole was paid before Decem- 
ber 10th 1842, and, if any part of it was advanced for 
him by the plaintiff, it was allowed to the plaintiff in the 
settlement of that day, on which the bond for $426 was 
given. 

Tne answers also admit that the watch was pledged 
to the defendant, as a security for the debts existing at 
the time, but they do not state the time, and only say 
that the defendant gave the plaintiff a receipt for the 
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watch at the value of $160, or more, expressing the time 
and the purposes for which heheld it. The answers fur- 
ther state in respect to the notes deposited with the defen- 
dant for collection, that the one given by Burgnar and 
other for $40 was claimed by W. J. Alexander, as be- 
longing to him, and that the defendant, believing it to 
belong to him, delivered it to him, and took his receipt 
for the same for the satisfaction of the plaintiff, that the 
note of M. Phifer for $160 was payable June 22nd 1844, 
and that when it fell due, Phifer had become insolvent 
and has so continued ever since, so that no part of the debt 
could be collected, that all the others were put into the 
hands of an attorney, the late Mr. Hoke, for collection, 


who was unable to collect any thing on them before his . 


death, which happened in 1844 ; and that they were then 
delivered to another attorney for the same purposes, who 
had also been unable to collect any part of them before 
this suit was brought ; but that pending the suit his at- 
torney had received the sum of $65 from Wm. Welch, 
which is all he could get from him, for the reason that the 
plaintiff himself had received the residue of the debt: 
that the other debtors are and were insolvent, when the 
defendant received the bonds, and that his attorneys have 
been unable to collect any part of those debts; and that 
the defendant has al ways been willing to return the bonds 
to the plaintiff, and also, upon satisfaction of the debts 
due him, to re-deliver the watch and release the other 


property mortgaged. 


N. W. Woodfin and Gaither, for the plaintiff. 
Avery, for the defendant. 


Rurrm, C. J. Before considering the merits, and 
whether the answers meet the equity, the plaintiff’s coun- 
sel took some preliminary objections to entertaining at 
all the motion to dissolve the injunction. _ It was insisted, 
that the exceptions to the two first answers being undis- 
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posed of, stood in the way of that motion ; and also, that 
after the motion had been once refused, it could not be 
renewed. In England, the Court never passes on excep- 
tions in the first instance. Hence a reference of an an- 
swer for impertinence, or of exceptions to its sufficiency 
is good cause against dissolving an injunction. Fisher 
v. Bayley, 12 Vis. 18. Goodinge v. Woodhams, 14 Vis. 
534. Indeed, a motion to dissolve will not be heard un- 
til the answer has been filed a certain time, so as to afford 
an opportunity to the other side to consider it, and move 
a reference for impertinence, or except for insufficiency. 
Those rules of practice are convenient and proper there 

as the Court is always open, and can require the plaintiff 
to except in a reasonable time, and to speed the report, so 
as not to delay the motion to dissolve unreasonably ; and 
they greatly facilitate the business, as thereby, the atten- 
tion of the Judge, on the motion to dissolve, is not re- 
quired to any thing but the merits." But rules of prac- 
tice must vary according to the different conditions of 
courts and suitors, so as to promote substantial jus- 
tice, as far as may be, in the actual state of things. The 
shortness of our terms, which are limited to one week, 
twice a year, put it entirely out of our power to adopt the 
English course with any kind of regard to the justice due 
to the defendant in injunction causes. Therefore, al- 
though it does not allow to the plaintiff ’s counsel as much 
time as is desirable to prepare exceptions or argument, 
and also greatly increases the burden of the Judge, the 
Court was obliged to say, in Smith v. Thomas, 2 Dev. & 
Bat. Eq. 126, that exceptions did not answer the motion 
to dissolve, but that the defendant might bring on both to 
Le argued together, and that the Court would dissolve the 
injunction unless the exceptions proved to be well founded. 
Indeed, when one considers the matter, it is found, that, 
even without the exceptions, the Court would not dissolve 
the injunction, if there be such an insufficiency in the 
answers, as is material to the equity, on which the in- 
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junction was granted, and would form a just ground of 
exception. So that, in truth, the rule in England is de- 

signed chiefly to clear the case, on the motion to dissolve, 

of every thing extraneous, that the counsel and the Court 

may not be perplexed with any matter not directly relevant 
to that motion, on the merits purely. The Court would 
gladly adopt the same course here, if it might be done 

without the risk of great injury to defendants; and, 

no doubt, if there were reason to suppose that a de- 
fendant had kept back his answer purposely to cons 
ceal its contents and gain an advantage, the Court 
would not act upon the motion immediately, but let it 
stand over and allow the other side time to examine the 
answer. Inthe case before us we think the Court was. 
entirely right in refusing to dissolve the injunction in Oc- 
tober 1847, because the motion was founded onthe an- 
swer alone, without bringing on the exceptions to if. 
The Court might properly have refused to hear the an- 
swer at all under those circumstances. If, indeed, the 
exceptions had been brought on with the motion, the 
Court might possibly, and, we must presume probably, 
have refused the motion, because the Court might have 
thought the exceptions well founded. But, as the case 
now stands, the Court here does not consider that point 
nor look into the exceptions, because there was no appeal 
upon that part of the case, and because, as we conceive, 
the exceptions have now had their desired effect in ob- 
taining the answer of April 1848, which must be deemed 
satisfactory to the plaintiff and sufficient, as no exception 
was taken toit. The Court, in the order of October 1847, 
did not continue the injunction to the hearing, but mere- 
ly refused then to dissolve it, at the same time allowing 
or requiring a further answer. Now, although it was 
right to refuse the dissolution on an insufficient answers 
or even to hear the answer apart from the exceptions, yet 
there is no reason why the defendant may not be allow- 
ed to make or to renew a motion, after he shall have, in 
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submission to the exceptions or to the order of the Court 
upon them, put in a further answer which meets the bill 
and appears to be sufficient, inasmuch as the plaintiff 
does not except to it. It would be exceedingly rigorous 
to visit the omission to put in a full answer at first, by 
precluding the party, after answering sufiiciently, from 
moving to dissolve, for the effect would be, for, perhaps, a 
mere oversight, to continue the injunction to the hearing, 
though the whole equity of the bill was met by the answers, 
taken together. We are not aware, that there has ever 
been any such practice, and think there ought not to be, 
and it is clear that nothing of the kind was intendedin 
the order of October 1547, but quite the contrary. The 
Court is therefore of opinion, that the defendant’s motion, 
after his further answer at April 1848, was admissible, 
notwithstanding the exceptions to the previous answers 
and the refusal to dissolve the injunction upon those an- 
swers. In other words we hold, that, when the defendant 
finally put in an answer which, with the others, amounted 
to a full answer, to which no exception could be taken, it 
was open to him to move thereon to dissolve the injunc. 
tion, as he might have done at the first term, if he had 
then sufficiently answered. For the exceptions are an- 
swered, and virtually put out of the way, and the cause is 
to be considered on the equity to sustuinthe motien, when 
made, as in other cases. 

Upon the merits the answers completely meet the bill 
jn every respect, but those of the note given up to Mr. 
Alexander and the sum of $65 collected from Welch pend- 
ing this suit. The defendant admits, it is true, that the 
plaintiff paid him $345 on account of the debt to Ram- 
sour, as mentioned in the bill; and he says he duly ap- 
plied it to that debt. But he denies, that either of his 
suits against the plaintiff concerns that debt, except the 
small sum of about $40, included in the bond of Decem- 
ber 1842. He states positively. that the plaintiffowed 
two debts, of nearly the same amount--the one, to Ram- 
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sour, and the other to Henderson, and that he, the defen- 
dant was surety for beth, and that although the plaintiff 
furnished the means of nearly paying the former, yet that 
he did not pay any thing to Henderson, but that the de- 
fendant paid the whole debt to him, and that it was for 
that debt and not the one to Ramsour, that the plaintiff 
gave the defendant a bond for $345 59, March 10th 1839, 
and, the mortgage of the same date. As the two debts 
were so nearly of the same amount, possibly, after so long 
a time, one of the parties may be under some mistake on 
this point. The plaintiff treats the case, as if there were 
but one debt, originally due to Henderson and transfered 
to Ramsour; while the answer is distinct and positive, 
that they were different debts, and that the defendant 
‘paid both. That is sufficient upon the present motion, as 
the answer is taken as true. But it is, moreover, to be 
observed, that the answer derives support on that point 
from the statement in the bill, that the defendant took 
up the plaintiff’s note from Ramsour, while ir the mort- 
gage of the the horses and library, the plaintiff says, that 
the debt to Henderson, was then, March 10th 1839, in 
judgment, and execution out. 

As to the other debts, the answers are equally explicit, 
The defendant says, the plaintiff was mistaken in suppo- 
sing that he was sued on his bond to John Motz deceas- 
ed, which he admits to have been iucluded in the settle. 
ment of December 10th 1842, on which the bond for $426 
was executed. And as to this latter bond the answers 
deny explicitly and peremptorialy every allegation in the 
bill, calculated to weaken its obligation, as a bond fairly 
obtained for a balance ascertained to be due on a full and 
final settlement, and certainly the circumstance that co. 
temporaneously, the plaintiff placed in the defendants 
hands bonds as a collateral security, and the terms jn 
which he took the defendant’s receipt therefor, go far to 
give color and credit to those statements in the answer, 
independant of the fact that the sum due to the defendant 
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was even larger than the amount of the bond, as he 
swears in each of his answers. For the defendant sets 
out the particulars, as he recollects them, shewing a bal. 
ance to him of upwards of $200, if, after crediting the 
plaintiff with the bond for $426, he be also credited with the 
defendant’s debt to James M. Edney. In fine, upon the 
answers both the bonds to the defendant were justly due. 
The imputation of laches in regard to the bonds to be 
collected is also rebutted, not only by the statements that 
the defendant duly employed Attorneys to attend to the 
business, but that in fact the debtors were insolvent, and 
that nothing could be got from them, except the sum of 
$65 from Welch; for which it is admitted the plaintiff is 
entitled to credit at the period of taking the judgments. 
The defendant is further accountable, at least for the pre- 
sent, for the bond for $40 and interest thereon from De- 
cember 10th 1842, which he surrendered to Mr. Alexan- 
der, as he did so without consulting the plaintiff and he 
does not show that Mr. A’s claim to it was well founded. 
As to the $65 the injunction ought to be perpetuated, and 
as to the $40 and interest, it should be continued and at the 
hearing the defendant may establish, if he can, either that 
the bond belonged to Mr. Alexander, or that the obli- 
gors in that also were insolvent. With these exceptions, 
we think the injunction should have been dissolved with 
costs, and to that effect a certificate must be sent to the 
Court of Equity. The plaintiff must pay the costs in this 
Court. 


Par Curiam. Ordered accordingly. 
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THE SOLICITOR ON THE RELATION OF MARVILL MILLS 
AND AL. vse COLUMBUS MILLS AND AL. 


Where, under authority conferred by an Act of Assembly, commissioners are 
appointed by a County Court to lay offa County seat 4c., a Court of 
Equity has no power, onthe complaint of relators through the solicitor, 
not alleging that any private irremediable injury is to be done to them, te 
interfere with the proceedings of such commissioners. 

Ifsuch commissioners are guilty of any breach or omission of duty towards 
the public, the Courts of common law, through the high officers of the 
State, will afford relief by a writ of mandamus or quo warranto. 


Appeal from an interlocutory order of the Court of 
Equity of Rutherford County, at the Spring Term 1848, 
his Honor Judge Barrtze presiding. 

The Legislature at the last Session established the 
County of Polk ; and by a supplemental Act directed, that 
a tract of land, containing not less than 100 acres, should 
be purchased and a conveyance taken to the chairman 
of the County Court and his successors in office for the 
use of the County ; upon which a town should be laid off, 
where the Court-house and Jail should be erected and 
the Courts should be held after the completion of the 
Court-house; and appointed William S. Mills, James 
Blackwell, Jonathan King, Dr. C. Mills and William F. 
Jones, commissioners to locate the said County seat at or 
within five miles of the residence of Murrell Mills, and to 
purchase and take a conveyance for the land. By other 
“parts of the Act, the first term of the County Court was 
fixed on the 6th Monday after the 6th Monday of Decem- 
ber 1846, and the Court was required at the first session 
to appoint five commissioners to lay off the lots of the 
‘town, and, after selecting those requisite for public uses, 
to sell at auction the others at such time and after such 
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notice as the Court might direct, upon a credit of one and 
two years; and the proceeds of the sale were appropria- 
ted to building a Court-house and jail. 

The present proceeding is an information by the solici- 
tor for the State for the seventh circuit, filed in the Court 
of Equity for Rutherford County, upon the relation of 
Marvill Mills and William Taber for themselves and 
on behalf of the other citizens of Polk County. It charges 
that Jonathan King, believing that a majority of the 
commissioners, from selfish pecuniary motives, had deter- 
mined to make a location at one extreme end of the 
County, to the injury of the citizens, refused to act asa 
commissioner. That, after such refusal, William S. Mills, 
Blackwell and C. Mills, agreed upon a location, known 
as “Hawkin’s Ridge,” and contracted for a conveyance of 
the land, and in pursuance thereof procured a deed to be 
executed to the chairman of the County Court of Polk 
and his successors in office for a part thereof containing 
72 acres, that for the residue thereof no conveyance had 
been as yet obtained and that, in consequence of the right 
of one Wales and Porter to any mines or minerals that 
might be in the land, a good title could not be had there- 
for,and moreover, that several of the bargainors in the 
deed for the 72 acres were married women, who had not 
fully executed the same by acknowledgment thereof up- 
on privy examiration, and that, in fact, at the execution 
thereof, no chairman of the County Court had been duly 
appointed, by reason that the day fixed by the Act for the 
-holding of the Court was an impossible one. The infor- 
mation further charges, that, at a Court held on the 8th 
Monday after the 4th Monday of December, 1846, to-wit : 
on the 4th Monday of February 1847, George J. Mills, 
Joseph M Carson, Henry Earle, and the said Columbus 
Mills, and William F. Jones, were appointed commis- 
sioners to lay off town lots and sell them, as provided for 
in the Act: That the majority of the said commissioners 
refused to proceed to lay off the town at the place selec- 
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ted by the other commissioners, upon the ground that the 
location had not then been legally made : and that there- 
upon William S. Mills, Blackwell and Dr. C. Mills pro- 
posed to Jonathan King to meet them in conference on 
their duties, and assured him, that they had aban- 
doned the location of *Hawkins’ Ridge” and were willing 
to fix on some other, more central and just to all the citi- 
zens of the County; and that under this assurance, King 
met those and the other commissioner Jones, on the 25th 
of May 1847, and proposed to act with them, if they 
would agree in writing to select another location within 
certain bounds, which proposition they refused, and he 
then notified them, that he would not act: That there- 
upon the other four proceeded, by themselves, to vote for . 
the location, and that three of them, William S. Mills, 
James Blackwell and Dr. C. Mills, voted for “Hawkins’ 
Ridge,’ and Jones voted for another place ; and that those 
three persons, William S. Mills, Blackwell, and Dr. C. 
Mills, fraudulently combined to select the place which 
they did, in order to promote their private interest by 
having the County seat in the vicinity of their own lands 
and of a turnpike road in which they are stockholders, to 
the injury of a majority of the citizens of the County: 
That “Hawkins’ Ridge” is an extensive ridge. of many 
hundred acres and is indefinite ; and that the land con- 
veyed to the Chairman of the Court is not within five 
miles of the residence of Murrell Mills, and is within two 
miles and a half of one extreme of the County. 

The information further charges, that, after the selec- 
tion made on the 25th of May, four of the commissioners 
appointed by the County Court, namely, Messrs. Carson, 
C. Mills, Earle, and Jones met, and, without the sanction 
or co-operation of the others, George J. Mills, laid off the 
town on the lands so selected and purchased by the first 
get of commisstoners and had advertised the lots for sale 
on the 2lst of July, 1847, the bill being filed on the 19th 
of the same month: That by a sale of the lots on that 
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day irreparable injury would be done to the citizens of 
the County, because, from the doubts generally enter- 
tained of the legality of the location, the sufficiency of the 
title to the lana, and of the validity of the appointment of 
the commissioners and of their authority to make the sale, 
the lots would sell much lower than under different cir- 
cumstances they would; and that, consequently, there 
would be a necessity for taxation on the citizens of the 
county for the erection of the public buildings, and the 
Justices of the County Court under a mistaken notion of 
their duty would levy a tax for that purpose; and that 
the actings of the said commissioners, under the color of 
authority, tend to mislead the citizens of the County, to 
engender excitement and litigation, and to the imposition 
of additional taxes, and defeat the object of the Legisla- 
ture in establishing the County, namely, that the County 
seat might be convenient to all the citizens of the County. 

The prayer is for an injunction to the commissioners 
George J. Mills, Columbus Mills, William F. Jones, 
Joseph M. Carson and Henry Earle, to restrain them from 
selling or in any way disposing of the town lots or other- 
wise acting as commissioners under the said appoint- 
ment. The injunction was granted upon the bill, as pray- 
ed. At the succeeding term the defendants answered, 
except George J. Mills, who allowed the bill to be taken 
pro confesso; and upon their answers the other defen- 
dants moved to dissolve the injunction, insisting, more- 
over, that there was no ground of equity, on which the 
bill could be sustained, and that it was improperly filed 
in the name of the Solicitor, instead of that of the Attor- 
ney General: that the Court of Rutherford had no juris. 
diction of the cause, as the land was in Polk and all the 
parties lived there. The Court refused to dissolve the 
_ injunction, but allowed the defendant to appeal. 


Gaither, Baxter and Edney, for the plaintiff. 
N. W. Woodfin and Bynum, for the defendants. 
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Rorrm, C.J. The answers filed fully remove the im- 
putation upon the integrity of the commissioners, and 
meet the allegations respecting the defects in the title'and 
conveyance, and the inconvenience of the place solicited 
to the mass of the people of the county, and upon the 
merits of the case seem clear for the defendants, accord- 
ing to the answers. It appears, however, that there was 
a mistake in the act in naming the person, at whose 
house the County Courts were to be held and within five 
miles of whose residence the county seat was to be fixed 
by calling him Murrel Mills, when there is no such per- 
son in the County, and the answers state that Marvill 
Mills was meant. That circumstance and the singular 
mistake respecting the periods for holding the Courts 
create the only difficulty, that could be raised in the case, 
by giving colour to the doubt, as to the power of the jus- 
tices to hold a Court, appoint a chairman and the com- 
missioners, or do any other acts. We do not think there 
is a great deal in an objection of that kind, when urgedin 
opposition to the entire administration of justice or the 
existence of any judicial tribunal in a County. But the 
court does not deem it necessary to discuss those ques- 
tions, nor to advert to the answers particularly, or to the 
other objections taken in the Court below, one of them 
excepted, because on that our opinion is clear, that the 
bill will not lie. It is, that this is a subject not cognizae 
ble in a Court of Equity. It is an attempt to restrain 
public agents in the discharge of a public duty from pere 
forming their office, because they are acting or supposed 
to be acting so unfaithfully, corruptly, and illegally to 
the detriment, not of any individual in particular, but of 
the public at large, or of a county at least. There is no 
such jurisdiction, we think. If, indeed, persons acting 
under a statute as commissioners to lay out a road, for 
example, or perform any other function of the like na- 
ture, unnecessarily and improperly encroach upon the 
rights and property of the citizen, or erect a nuisance to 
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his annoyance and injury, doubtless a Court of Equity 
will, at the suit of the citizen, protect him by injunction. 
For the color of a public appointment, though conferred 
even directly by the Legislature, cannot justify private 
wrong, nor induce the Court to withhold its power of pre- 
ventive justice in anticipation of irremediable mischief to 
the citizen, if the case be otherwise a proper one to 
call for such an exertion of the power of the Court. 
But here no one complains of any such impending 
injury; but the gravamen of the bill is, that the Court 
is to be placed at a point, not as convenient to a ma- 
jority of the citizens as it might be, and, secondly, that 
owing to certain doubts of the legality of the pro- 
ceedings, in making the selection and appointing agents 
for the sale of the lots, as good prices canhot piobably be 
had for the lots, as if these were nosuch doubts. That 
is said to constitute it a case of impending irreparable 
loss, calling for the interposition of the Court of Equity. 
Now, if it were such a case of loss as that supposed, still 
these relators would have no right to institute this pro- 
ceeding, for they have sustained no private wrong in 
the matter to be redressed, nor have they a seperate in- 
terest to be protected. Theloss, if any, is to fall on the 
public, the State, or the County, and the power and duty 
of guarding those interests are not in private persons, 
undertaking the office of relators, but devolve on the high 
officers of the State, acting in their own names ex-officio. 
But, ifthis were an information by the Attorney General 
ex-officio, we should still hold, that it would not lie. We 
know not of such a jurisdiction, and no instance of its ex- 
ercise has been cited tous. The case made in the infor- 
mation is one of usurped public authority, or of the ille- 
gal and corrupt exercise of a public power ; acts, which 
amount to offences or defaults, to be remedicd in a different 
way. The State does not come into the Court of equity 
to enjoin her officers against a breach or omission of duty, 
but she enforces the performance of a publie trust by 
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mandamus or enquires into their authority, and deprives 
them of that usurped, by Quo warranto. That would have 
been the proper course here, if the officer charged with 
that duty had, for reasons affecting the public, deemed 
this a fit case for his ex-officio interference, a thing that 
could hardly be expected under the circumstance, Equity 
can no more interfere to prohibit the commissioners from 
exercising their judgments in the selection of a place, for 
a County town and public buidings or from raising mo- 
ney for the erection of those buildings by a sale of the 
town lots, then it would to prevert by injunction the jus- 
tices of the County from laying a tax for those or other 
purposes, that some one might think impolitic and pre-ju- 
dicial, or to compel them to levy one, that might be ben- | 
eficially applied. Then commissioners and the justices 
of the peace in such cases act as political agents, and are 
answerable criminaliter for corrupt misfeazances or non- 
feazances, and may be enforced to do their duty by means 
provided by the common law, or such as may be provi- 
ded by the legislature. A chancellor cannot undertake 
to interfere with their political functions, either to pun- 
ish or prevent the commission of crimes or acts that par- 
take of the nature of crimes, of public offences of com- 
mission or omission—we might as well undertake to is- 
sue an injunction upon the ground that it was impolitic 
to establish the County. For this reason the Court holds 
that the injunction ought to have been dissolved with 
costs, to be paid by the relators, who must also pay the 
costs in this Court. 


Per Curiam. § Ordered to be certified accordingly. 
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PRESNELL AND ROUCHE vs. W. LANDERS & AL, 


Where there was a deed in trast apon land and negroes fer the satisfaction 
of certain ennmerated creditors, and another creditor obtained a judgment 
before a justice against the debtor and levied on his interest in the property» 
bat did not have the execution returned to Court and a venditioni awarded, 
and where the personal estaie was exhausted in the payment of the cred- 
itors secured in the deed, but there remained a surplus inthe hands of the 
trustee from the sale of the land. Held, that the levy of the justice’s exe- 
cution on the land created no lien, so as to entitle that creditor to be paid 
in preference to other creditors who had received subsequent assignments 
frem the debtor. 

To create such a lien and enforce it, it is indispensable that there should be 
effectual process, such as will enable the creditor to make a sale of the 
property. 

The cases of Harrison v. Battle, 1 Dey. Eq. 537, Mckay v. Williams, 1 Dev. 
and Bat. Eq. 398, Pool v. Glover, 2 Ired. 129, Hall v. Harris, 3 Ired. Eq. 
289, Lash v. Gibson, 1 Mur. 266, Huggins v. Ketchum, 4 Dev. and Bat. 
415, Borden v. Smith, 3 Dev. and Bat. 34 and Henshaw v. Branson, 3 
Ired. 238 cited and approved. 


Appeal from the Court of Equity of Lincoln County at 
the Spring Term 1848. 

The plaintiffs are creditors of Rouche by judgments 
rendered by a Justice of the Peace; and on the 16th 
Pebruary, 1846, executions were sued out thereon, and 
on the same day the constable made a levy and return 
thereof in the following words: “Levied this execution 
on the defendant’s interest in a house and lot in the south 
east square of Lincolnton, also on two negroes, Rody and 
Caroline, and house-hold and kitchen furniture, under 
deed of trust to Wm. Lander, trustee.” The executions, 
” judgments, and the other papers were returned to the 
ensuing County Court in March. In August, 1543, Rouche 
conveyed to the other defendant, Lander, the house and 
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lot, negroes and furniture levied on and also other things 
upon trast to sell and out of the proceeds pay cortaia 
enumerated debts. Afterwards Rouche paid a 

ble part of the debts, leaving the balance due less 

the value of the negroes and the price they brought, at 
the sale hereinafter mentioned: on the 19th and 20th 
days of February, 1846, Rouche drew and Lander ac- 
cepted orders for divers sums of money to be paid out of 
the surplus of the proceeds of sale, after discharging the 
debts therein secured; and on Tuesday of the March 
County Court, Lander sold all the property, when the 
slaves and other chattels brought more than enough to 
discharge the debts mentioned in the deed. But the 
trustee claimed the surplus and also the proceeds of the 
House and lot, as applicable to the said orders, so drawn. 
on him and accepted by him. The bill was filed in March 
1847, and states that, in consequence of the sales by the 
trustee, the plaintiffs were advised, that it was unneces- 
sary for them to obtain orders of sale or writs of ven- 
ditioni exponas, to sell the house and lot, and, according- 
ly, no further proceedings were had on the levies and re- 
turns. The bill charges, nevertheless, that the levies and 
returns created a lien at law upon the interest of Rouche 
in the real property, and, asthe fund arising from the 
personalty was more than sufficient to discharge the 
secured debts, that the trustee was bound to apply that 
accordingly, and leave the realty for the satisfaction of 
the plaintiffs, and that, by virtue of the lien of their ext» 
cutions, the plaintiffs are entitled to satisfaction in pres 
ference to the creditors, who obtained the orders subse- 
quently to the plaintiffs’ levies. 

The answers do not materially vary the statements of 
the bill and submit the question of preference between 
plaintiffs and defendants to the Court. Upon a hearing 
en the circuit the Court declared, that the plaintiffs ob+ 
tained a lien on the estate or interest of Rouche in the 
house and lot by the levies of the executions and returns, 
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and that, as all the debts secured in the deed of trust 
were satisfied or might be satisfied out of the residue of 
the in the trustee’s hands, the plaintiffs were by vir. 
tue of their lien entitled to payment out of the proceeds 
of the sale of the house and lot; and that they were so 
entitled in preference to the orders drawn after the levies 
made on the 16th of February, 1846. There was a de- 
cree accordingly, and for costs to the plaintiffs, and the 


defendants appealed. 


Guion, for the plaintiffs. 
Thompson and Avery, for the defendants. 


Rurru, C, J. The Court is of opinion, that the decree 

is erroneous, and that the bill ought to have been dis- 
missed. 
.. It is to be remarked in the opening, that the bill is not 
framed with a view to satisfaction out of this fund, as the 
equitable property of the debtor. If it had been, there 
are two decisive objections to sustaining it. One, that it 
does not shew, that the debtor had no other property, out 
of which satisfaction could have been obtained upon a 
legal execution ; the other, that where the fund is equita- 
ble, so that an execution creates no lien on it at law, the 
debtor may assign, notwithstanding execution sued, un- 
til the judgment creditor ties his hands by filing a bill. 
Harrisonv. Battle, 1 Dev. Eq. 537° McKay v. Williams, 
1 Dev. & Bat. Eq. 398. Kirkpatrick v. Meuns, decided 
at this term. The bill and the decree, however, do not 
proceed upon any such ground, but wholly on the idea, 
that this interest of Rouche in the house and lot is such 
a legal estate as was liable to be sold on execution, and 
that the Justice’s execution and the proceedings on it 
ereated a lien on the property. The cause therefore de- 
pends upon the correctness of that proposition. 
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It is true, and was so held in Harrison v. Battle, and 
Pool v. Glover, 2 Ired. 129, that the resulting trust, in 
such a case is substantially an equity of redemption within 
the meaning of the second section of the Act of 1812, and 
therefore it might have been sold upon a fieri_facias like 
any other lands or tenements of the debtor; and that 
writ binds it; or creates a lien on it, from the time of exe- 
eution sued. Hail v. Harris 3 Ired. Eq. 289. We agree 
likewise, that, when execution has been sued and a lien 
thereby created, the Court of equity as was said in Harri- 
son v. Battle, and McKay v. Williams will entertain a bill 
asking it to exercise a jurisdiction, ancillary tothe law, and 
enquire into the incumbrancy and clear the estate there- 
from, or decree a sale under the direction of the Court, | 
and out of the proceeds satisfy the prior encumbrance 
and then the demands of the execution creditors. For 
although the creditor may proceed, at once, to a sale un- 
der execution, because the statute gives him the power, 
yet it is most beneficial for all parties that the debtor’s 
real interest, the value of the equity of the redemption, 
may-be ascertained by an enquiry into the amount and 
justice of the mortgage debts, and the estate brought to 
sale with a clear title. The whole question in the case 
is, then, whether the plaintiff before their bill filed had 
obtained a lien, in a just and legal sense by their execu- 
tions. If they had, they would undoubtedly have been 
entitled to a decree to have a sale of the premises for 
their satisfaction; and, if they had not such a lien, they 
could not have had a decree for a sale, and, of course, 
cannot have one for satisfaction out of its produce. It is 
a question, indeed, whether the lien, supposing it to have 
been created by executions and levies, would subsist af- 
ter the sale of the whole property by the trustees; and, if 
so, whether it does not continue on the property itself and 
against the purchaser at the trustee’s gale, rather than on 
the proceeds of that sale. But with none of those points 


are we disposed to meddle now, because we are of opin- 
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ion, that, supposing the plaintiffs to have. in this Court 
the same rights against the money in the hands of the 
trust®e, which they had against the equity of redemption 
in the house itself, they cannot have any relief, because 
we hold, that, the plalutiils never had a liea on the pro- 
perty itself or the equity of redemption, and therefore 
can have no right to call for the proceeds of the sales, 
whether such proceeds be deemed the subject of either 
the legal or equitable demand of the maker of the deed. 
The term, lien, when used in reference to an execution, 
expresses the right of the creditor to obtain payment by 
force of that process by a sale of the debtor’s property, 
so as to divest the property out of the debtor or his alienee. 

It may not only be created in presenti by suing the process, 
but it may by relation be carried back to a prior time, as 
from the teste or from the judgment. But to create the 
lien and enforce it, it is indispensable that there should be 
effectual process such as will enable the creditor to make 
a sale ofthe property. That is always the case with a 
fieri facias duly issued from a Court of record. But it is 
not so with respect to that process, when issued by a jus- 
tice of the peace. It only binds personal property from 
the time of the levy, and, in respect to land, it does not 
bind it at all, in the sense of enabling the creditor to have 
a sale under it. The statute directs, that a justice of the 
peace shall not issue an execution immediately agaiust 
land; but that it shall command the officer to make the 
money of the goods and chattels of the party cast, and, 
for want of goods and chattels to levy on the lands and 
tenements. It further requires the officer to make return 
thereof, setting forth the money he has made of the goods, 
and what land he has levied on, and enacts, that, upon 
such return, the land levied on shall by order of the Coun- 
ty Court be sold by the sheriff, as on a venditiont exponas. 
When the order of sale is made in the County Court, and 
is acted on by the plaintiff by duly suing execution 
thereof, it has been held that the lien has relation to the 
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levy by the constable, determining the preference be- 
tween other execution creditors, whether they obtained 
judgments in orout of court. Lash v. Gibson,1 Murp. 
266, Huggins v. Ketchum, 4 Dev. and Bat. 415. We 
doubt not, that it has the like relation in restraint of the 
debtor’s own alienation. But it would seem, that there 
can be no relation for any purpose, nor any lien created 
by the execution of the justices merely, unless the party 
complete it by obtaining on it an order of the Court to 
sell, and taking execution ou the order, for until that be 
done, it cannot be known, that it ever will be done, or 
that it could be done. The debt may have been dischar- 
ged, or it may be that the County Courts may find such 
defects in the process or the return as will prevent the © 
making of an order to sell. Until the order to sell and ex. 
ecution thereon, there is not such final process as will 
authorize the party to sell or create an effectual lien. 
But this case does not require even arule to that extent 
to be laid down, because the plaintiff’s have not only not 
issued nor obtained an award of execution, but it is clear, 
that, upon the returns of the constable they never can 
rightly obtain such order or process. For the return 
states a levy on certain personal property, and does not 
shew any disposition of that, nor shew that there is no 
other personal property, and on such a return the Court 
ought not to make an order of sale, and, it is to be pre- 
sumed, would not. Borden v. Smith, 3 Dev. andBat. 34, 
Henshaw v. Branson, 3 Ired. 298. It neither appears*by 
the return, nor even in the bill, that the debtor's goods 
would not pay the debt: and thorefore the plaintiffs do 
not entitle themselves to execution against the realty, 
much less shew such on one as would authorize a sale. 
Consequently, they came here prematurely, at all events, 
and the decree must be reversed and the bill dismissed, 
with costs in both Courts. 


Per Cusiam. Judgment reversed and venire de novo. 
* 





